
STATE OF NEW YORK
STATB TAX COMMISSION

In the Matter of the Pet i t ion

o f

Laurent Oppenheim, Jr.

for Redeterminat ion of a Def ic iency or a Revision

of a Determinati-on or a Refund of

Personal fncome Tax & UBT

under Art ic le 22 & 23 of the Tax Law

for the Years 196L - Lg6g.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

19th day of 0ctober,  1979, he served the within not ice of Decision by nai l  upon
Laurent Oppenheim, Jr. ,  the pet i t ioner in the within proceeding, by enclosing a

true copy thereof in a securely sealed postpaid vrrapper addressed as fol lows:

Laurent Oppenheim, Jr.
700 Park Avenue
New York, NY 10021

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

19 th  day  o f  October ,  79

AFFIDAVIT OF MAIIING

properly addressed wrapper

exclusive care and custody

of New York.

addressee is the pet i t ioner

is the last known address

i n a

of the

herein

of the

h



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12?27

October  19,  1979

Laurent 0ppenheim, Jr.
700 Park Avenue
New York, NY 10021

Dear l1r. Oppenheim:

Please take not ice of the Decision of the State Tax Comrnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, any proceeding in court  to
review an adverse decision by Lhe State Tax Commission can only be inst i tuted
under Art.icle 78 of the Civil Practice laws and Rules, and must be conmenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany, New York 12227
Phone # (518) 457-Gz4a

Very truly yours,

STATE TAX COT{MISSION

Peti t ioner t  s Representat ive

Taxing Bureaur s Representat ive
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STAIE OF NE\,[ YORK

STAtrE TA)( CCIO4ISSICN

In the l4atter of ttre Petitions

of

r,A[rRmvr oPPm{IIEIM, JR.

for Redetermjnaticrn of a Deficienql or
for Refund of Personal Inccne arrd
Unincorporated Business Ta:<es under
Articles 22 Nfi.23 of tlre Ta< I,avr for
tLre Years 1961 through 1969,

DECISICN

Petitioner, l.aurent Oppenheim, Jr., 700 Park Averrr.:e, N*J York, Ns,v York

10021, fited. 5:etitions for redeternjnation of a deficienqf or for refund of

personal incsrre and rxrincortrnrated business ta:<es r:rrder Articles 22 ar:d 23 of the

Ta< Iaw for tlre years 1961 thr:ough 1969 (eile No. 01356).

A formal hearing was held before i\,lichael Alo<ander, Hearing Offier' at tlte

offices of ttre State Ta< Ccnnrission, Buitding #9, State Canq:us, Albany, Nen^r York,

on Septerber 9, L976 at 2:00 P.M. Petitj-oner atrpeared pro se. llhe Inccne Tac

Bureau appeared by Peter Crotty, Esq. (Itichael vileinstein, Ese., of @rrnsel) .

ISSTJES

I. Whettrer tlre senzices rendered by petitioner during 1961 through 1968

were jntegrated and interrelated wittr his activities in connecbion wittt his

r:nincorSnrated business, so as to sulcject his salarlz to unincorgnrat-ed br:siness

tax.

II. V{hrettrer the Notice of Deficiency issued against petitiorrer for 1961 and

1962 was tirrely.

III. lrlhether a "Claim of Right" deduction tal<en bpz trntitioner on lris 1966

Federal ta< return, pursuant to Section 1341 of the Internal Revernn Code, was

allcnaable for New York State inccnre tax pr:rposes as a long-term capital loss

cafttrzover deducbion for L968 and 1969.
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FINDINC.S OF FAC'I

I. Petitioner, Laurent @pentreim, ft., filed Nerur York state personal incrcne

tax and unincrcrporated business ta< returns for the years 1961 ttrrough 1969.

2. Ol Octobet 2, L967, the Inccne Ta< Bureau issued a Statenent of Ar:dit

Ctnrrges against petitioner for 196I and :-:962 in the srsn of $296.G2 in u:incor-

trnrated br-rsiness tax, plus interest of gg2.gl, for a totar of $379.43. said

Statenent was based on the inch:sion of wages as additj-onaI u:incorSnrated

business glross jncrcne. rn accrcrdance witlr the aforenentioned staterent, a Notj-ce

of Deficiency was issued on Novenber 27t 1967.

3. h l4ay 24, L97L, the Inccne Ta< Bureau issued a Statenent of Audit

Otanges against petitioner for the years 1963 ttrircugh 1966 in the sun of gL,234.60

in unincrrrlnrated business ta<, plus interesL of $403.74, for a sum of 91,639.34.

said statenent was based on trre incl:sion of wages as additional r-rnincortrnrated

business gross incsre. rn accordance wittr ttre aforenentioned statenent, a Notice

of Deficiency was issr:ed on May 24, Lg7L.

4. on l{ay 24, 197L, ttre Incrcne Ta< Bureau issued a Statenent of Ar:dit

charrges against petitioner for the years 1967 through L969 for personal inqre

arrd r:nincrcrpora@d business ta< in the amn:nt of g3,646.39, plus interest of

$469'99, for a total of $4,116.38. said Statenen't was based on tkre disallcnranoe

of petitionerrs Nqnr York long-term capital loss deduction for 196g and 1969 for

peersonal inctne tar purposes, together wittr the inclusion of wages as addi.tional

unincrcrSnrated business gross incqre for 1967 and 1968. In accrcrdance wittr ttre

aforenentj-oned Statenent, a Notie of Deficienqg was issued on l{ay 24, Lg7L.

5. Itre Inccne Ta< Br:reau conceded that the Notice of Deficienqg dated

Novenber 27, L967 for 1961 and 1962 was not tinefy issued. on t4ay IO, ]:g72 it

abated said Notice in full.
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6. During ttre years 1963 ttrrough L969 , petitioner r,vrcrked parb-tilre as an

industrial oonsultant and as such, he advised variou,s corporations on nunErous

jldr:strial prcblens such as corporate reorgarrizations. He rmintained an office

durilg ttre years in qr:estion in connection wittr his consulting acfivities.

7. In 1959 as paft of a slmdicate, petj-fioner bought control of Specialtlz

Converters, a Massactrusetts aorSrcration and the predecessor of Specialtlr Cargnsites

CorSrcrati-on, a Delaware corSnration, (hereinafter "specialty"). Petitioner was

elected ctrairnran of ttre Board of Direstors and ttre ctrief er<ecutive offier at ttte

tine of pr.rrclrase and wa.s resgnrrsible for ttte nwragerial and supenrisory activities

associated wittr suckr positions for the years in issue. Specialtlz was engaged

prinrarily in ttre researctr and develotrxrerrt of processes for ttrin sheet casLing of

fle><ible urethane foam, wittr ttre intention of licensing suctr pro€sses.

8. Petitioner had no prescriJced working hours wlth Specialtlz, but did spend

in o<cess of 60? of his tine fulfilling his nranagierial dulies for said firm.

Petitioner lras requested to attend a ertain percentage of corporate neetj-ngs

&:ring tte years in question. He was covered by a grorry life insurance plan

established by tlre ocrporation for its enplqgees. Specialty did not provide a

pension plan for its enployees, but &id deduct social securitlr and Federal inccne

ta<es frcnr petitionerrs salar1r. Nerrv York State tax was not w-ithtreld fisn his

salarl'. Specialty did pay petitioner a nndest anpi:nt for office e:penses attributable

to his r,,nrk for tlre corporation, vfrich petitioner contended he included as inccne

on his personal inccne tar< returns.

9. As a director of Hanson-Van Winkle-Iarnning Co. (hereinafter "Hanson") i.rr

1963, petj-ti-oner sold scne of said corSnration's stock and retrnrted the gain as

a long-term capital gain on his 1963 Federal and Ner.r York personal inccne ta<

returns. Later jn said year he purctrased additional Hanson stock.
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10. In 1966, follor^dhg litigation, it was determined ttrat petitioner had

obtained "short swing profits" in 1963, in violation of Section I6(b) of the

Secr:rities and Hctrange Act and as a result, petitioner, was forced to pay over

h-is profit frcrn said sale to Hanson,s successor corgnration.

11. In accordarrce wittr Section 134I of the Internal Revenr:e Code, petitioner,

tJrtder ttre "claim of right" doctrirle, was errtitled to an adjustnent of tr-is 1965

Federal ta< liabilitlz as a result of repaying "shorb sr,ring profits" to ttre

ccnqnny's sucoessor corgrcration.

12. Ot Janr:ar1z L2, L967, petitionerrs then representatj-ve asked ttre Ner,r York

State Ta< Ccnntssion how petitioner should treat the repalznent to llansonts

successor in 1966. In a letter dated March 9, L967, Ccnnrissioner Joseph tttrnphy

advised the representative that alttnugh Arbicle 22 of tJre Ta< Lavr does not

specifically cover tfie repalznent at issue, petitioner could take a deduction for

Nevr York State inccne ta< purposes "for ttre year jn vltrich the arotrnt is repaid."

13. Ttre representative rnisconstnred Connrissioner lrltrrphyts reply and adr,zised

petitioner ttrat he could treat the loss as a long-term capital loss carryover for

New York State lncqre ta:< purSnses. Sr:bsegr.rently, petj-tioner treated ttre loss

incurred frcrn ttre repayment to Hansonrs successor as a long-term capital loss

carqfover on his New York State incqre tar returns for 1968 and 1969.

ccD{ctiusIoD{s oF r,Aw

A. That the Notice of Deficienry issr"red. for 1961 and 1962 was not tinely

issued in accrcrdance wittr sections 681 and 683 (d) of ttre Ta< raar.

B. That the senrices rendered by petitioner during ttre years 1963 tlrrough

1968 were not integrated and interrelated withr his activities in corurection wittr

his r:nincrcrporated business as an industrial crcnsultant so as to constitute part

of a business regularly carried on by him. Tlrerefore, tlre vsages received by

peti-tioner for ssrzices rendered as an enplqgee were exenpt frcnr rrnincrrrporated

busi:tess tax' in acoordance with tlre neaning and ixtent of section 703 (b) of ttre

Ta:< Law.
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C. That untler section 6L2 of ttre Ta< Law, the Nerar York State adjusted

g[3oss incrcne of a ta<payer IIEans tr-is Federal adjusted giross jncrcne wittr specific

npdifications. Sine petiti-orer took a "clajm of right" dedustion on hj-s 1966

Federal jnccne ta:< return, pursuant to Section 1341 of the Internal Revenue Code,

he could not take (and his Federal inccne tax returns for 1969 and 1969 did not

reflect) tlre long-term capi-tal loss can:ryover used in calculating hj-s Nsu York

State ad.justed giross inqre for Lhe aforesaid years; tterefore, petitioner is

precluded frcrn taking a long-term capital loss canryover dedtrction in 1968 and L96g|

within the reaning and intent of section 612 of tlre Ta< r,alv.

D. That the trntition of Laurent Oppenheim, ft. is granted to the extent of

cancelling ttre r:nincorporated business ta< and tlre interest attrijrutable to said

ta<, for the years 196I through 1968; ttrat ttre Inccne Tax Bureau is hereby directed

to nndify tlre notj-ces of deficienqg issued on May 24, l-:}TL and ttrat, orcept as

so granted, ttre petition is in aII ottrer respects denied.

DAID: Albany, Ner,rr York { STAIE TAJ( CCIO4ISSICD{

ocT 1 I 1979


